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INTRODUCTION 
 

On August 24, 2011, the full California Energy Commission (Energy Commission) took 
up the issue of whether Public Resources Code section 25502.3 allows non-
jurisdictional power plants, including solar photovoltaic facilities, to “opt-in” for Energy 
Commission jurisdiction and a Energy Commission license.  The Energy Commission 
ordered parties to respond to six questions and provided an opportunity for parties to file 
additional briefs due by September 16, 2011.  The following contains, first, points not 
previously covered in Staff’s initial brief and, second, Staff’s responses to the Energy 
Commission’s six questions.    

 
I. 

UNDER SECTION 25502.3, FACILITIES THAT ARE “EXCLUDED” FROM CHAPTER 
6 OF THE WARREN-ALQUIST ACT INCLUDE ONLY THOSE FACILITIES THAT ARE 

EXCLUDED BY OPERATION OF PUBLIC RESOURCES CODE SECTION 25501. 

A. To Waive the Exclusion under Section 25502.3 is to Surrender 
Voluntarily a Right. 
 

The statutory rules of interpretation first require discerning legislative intent by relying on 
the plain meaning or definition of the words of the statute under interpretation.  (Kaiser 
Found. Health Plan, Inc. v. Zingale, (2008) 99 Cal. App. 4th 1018, 1023, Smith v. 
Superior Court (2006) 39 Cal.4th 77.)  The term, “waive,” is defined as a verb meaning 
“to abandon, renounce, or surrender (a claim, privilege, right, etc.); to give up (a right or 
claim) voluntarily.”  (Black’s Law Dictionary, Seventh Edition, 1999.)  “Waiver” is defined 
as, “The voluntary relinquishment or abandonment—express or implied—of a legal right 
or advantage.”  (Ibid.)
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The important point here is that a waiver is a voluntary surrender of a right or claim, in 
other words, an entitlement of some sort.  In the context of section 25502.3, the right, 
claim, or entitlement is the exclusion from Chapter 6 that applied to otherwise 
jurisdictional projects meeting certain criteria.  That right of exclusion from the chapter 
that governs site certification is what section 25502.3 allows qualifying project 
proponents to waive.  
 

B.  The Warren-Alquist Act does not Confer Any Jurisdictional Right to a 
Proponent of a Nonjurisdictional Project.  

 
For a right to be created or conferred, there must be statutory language creating and 
conferring the right. (Sec. Nat. Guar., Inc. v. California Coastal Comm'n, (2008) 159 Cal. 
App. 4th 402, 419.)  There is no evidence of legislative intent that proponents of 
nonjurisdictional projects receive any “right” under the Warren-Alquist Act that may be 
waived under Public Resources sections 25501.7 or 25502.3.  

A project that is outside the scope of the Energy Commission’s jurisdiction does not 
automatically or thereby receive a “right.”  Such a project is simply not subject to the 
Energy Commission’s siting jurisdiction.  Grandfathered projects, on the other hand, 
would be subject to the Energy Commission’s jurisdiction, but for their “right” to be 
excluded under section 25501.  Grandfathered projects are the only projects intended 
by the legislature to receive a “right” of exclusion and the option to waive it.  
 

C.  Section 25501 is the Only Provision that Confers A Right that May be 
Waived under Section 25502.3. 

 
Section 25502.3, the waiver provision that is the subject of Applicant’s Motion, reads: 

Except as provided in Section 25501.7, any person proposing to construct a 
facility excluded from the provisions of this chapter may waive such exclusion by 
submitting to the commission a notice of intention to file an application for 
certification, and any and all of the provisions of this chapter shall apply to the 
construction of such facility. 

 
A key clause in section 25502.3 is the one that refers to, “any person proposing to 
construct a facility excluded from the provisions of this chapter ….”  Staff submits that 
the only facilities under section 25502.3 “excluded from the provisions of this chapter” 
(Chapter 6 of the Warren-Alquist Act on “Power Facility and Site Certification”) are those 
that are excluded by operation of section 25501.  Section 25501 originally began by 
stating, “The provisions of this chapter do not apply to any site and related facility which 
meets either of the following requirements ….”  Currently, section 25501 begins with, 
“This chapter does not apply to any site or related facility for which ….”  In either case, 
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the statutory exclusion applies to a “site” and/or related “facility.”  Given the definitions 
of those terms by sections 25110, 25119, and 25120, the legislative intent in section 
25501 is to consider only those projects meeting the definitions of those terms and the 
criteria of section 25501 as being “excluded from the provisions of this chapter.”   

Section 25501 is the only section that statutorily excludes facilities from the provisions 
of Chapter 6.  Section 25501 evidences legislative intent that only a discrete group of 
otherwise jurisdictional projects (i.e. “a facility”) are intended to be “excluded from the 
provisions of this chapter.”  Nothing in the original or current wording of the Warren-
Alquist Act shows any intent to extend the option to waive the statutorily granted 
exclusion to anything other than a “site” and related “facility” as those terms are defined 
in the Act and that meet the criteria of section 25501.  

It is in the context of the original definitions of “site,” “facility,” and “thermal powerplant” 
that the waiver provisions must be read, because that is the context in which the waiver 
provisions first appeared.  Absent from the original definition of “thermal powerplant” is 
the so-called ambiguity that Applicant claims is in the declaratory statement added in 
1988 that declares, the term “does not include any wind, hydroelectric, or solar 
photovoltaic electrical generating facility.”  Clearly and by its express terms, the 
legislative intent is that “facility” refers either to an “electric transmission line,” which is 
defined by section 25107, or a “thermal powerplant,” which is defined by section 25120.  

In the context of section 25120, as indicated in the legislative history (SB 928 Senate 
Committee on Energy and Public Utilities, Department of Finance SB 928 bill analysis, 
SB 928 Consent Calendar Senate Third Reading, Rosenthal Floor Statement on SB 
928, Aug 1, 1988 letter from Charles Imbrecht to Assemblyman Vasconcellos.  Attached 
as Exhibit H.), the addition of the 1988 declaratory statement shows legislative intent to 
be clear that a “thermal powerplant” and, therefore, a “facility” “ does not include any 
wind, hydroelectric, or photovoltaic electrical generating facility.”  The legislative intent 
of this declaratory statement further underscores the limited nature of the statutory 
exclusion that may be waived.  The Act’s waiver provisions are not intended for “wind, 
hydroelectric, or photovoltaic electrical generating facility”, or any other 
“nonjurisdictional” project.  Such projects include neither a “site” nor “facility” as those 
terms are defined by the Act and have, therefore, not been excluded from the provisions 
of Chapter 6 under section 25501.  They simply lie outside the Energy Commission’s 
jurisdiction by being outside the definition under section 25120.   

In sum, sections 25501 and 25502.3 must be read in the context in which they were 
enacted, with the legislative purpose (“grandfathering”) in mind, and with respect for the 
defined terms (“facility”) used in those provisions.  The provisions were intended to 
allow “pipeline” projects “excluded” by sections 25501 and 25501.5 to “opt-in” to the 
Energy Commission’s licensing process.  They have no other purpose.  
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II. 
SECTION 25500 DOES NOT AUTHORIZE THE ENERGY ENERGY COMMISSION TO 

HAVE A FLEXIBLE JURISDICTION RANDOMLY DETERMINED BY PROJECT 
PROPONENTS. 

 
Fundamentally, agencies must have their jurisdictions defined and specified.  (See Sec. 
Nat. Guar., Inc. v. California Coastal Comm'n, (2008)159 Cal. App. 4th 402, 419 
Louisiana Public Service Comm'n v. FCC (1986) 476 U.S. 355, 374.)  The Warren 
Alquist Act sets forth the Energy Commission’s licensing jurisdiction limiting it to electric 
transmission lines and thermal power plants 50 MW or larger.    

There are important legal and public policy reasons for having clearly defined 
jurisdictional boundaries.  Advocates for a “flexible” jurisdiction suggest that project 
proponents should be able to determine whether the Energy Commission has 
jurisdiction, expanding it simply by filing a “notice of intent” (NOI) application.1  Such a 
notion is legally questionable, as it leaves jurisdictional limits ill-defined, inconsistent, 
unpredictable, and subject to constant change.   

Under such notions of “flexible” jurisdiction, it becomes entirely unclear what kinds of 
projects could ignore local permitting and file for a Energy Commission license instead.  
Wind projects, hydro projects, photovoltaic (PV) projects, tidal wave projects—all such 
projects might reasonably be considered subject to an open-ended “opt-in” provision.  
Moreover, since the “opt-in” provision advocated is so unlimited, it could pertain to 
projects of any size, presumably even less than one megawatt.  If a housing developer 
of a “solar subdivision” with a large PV component was to file an NOI pursuant to 
section 25502.3, would the Energy Commission feel compelled to process it?  On what 
basis could it reject such an application if section 25502.3 allows flexible “opt-in” for 
jurisdiction?  If a refinery addition adds a PV or cogeneration component, is the refinery 
modification to be licensed by this Energy Commission, rather than by local government 
and air districts?  On what basis could the Energy Commission deny an application for 
an NOI based on section 25502.3?  

The possibility for jurisdictional confusion and conflict are enormous when jurisdiction is 
not determined by statute, but rather by project proponents.  Developers of a wide 
range of projects, presumably with some energy component, would be encouraged to 
“agency shop” to determine whether it is better to seek a local conditional use permit 
rather than a Energy Commission license.  This undermines regulatory predictability 
and certainty.  “Opting in” to Energy Commission review means opting out from local 

                                                           
1   This contention is further undermined by the fact that the NOI is a statutory atavism no longer required 
for any of the projects the Commission commonly licenses today.  (See Pub. Resources Code, § 
25540.6.)  The Commission has not processed an NOI for more than 20 years.  
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review of projects that have traditionally been within the jurisdiction of local 
governments.  It could lead to litigation and uncertainty over the validity of permits 
issued by the Energy Commission for “nonjurisdictional” projects that do not meet the 
definition of “facility.” 

A departure from the Energy Commission’s statutorily defined jurisdictional boundaries 
should be based on a showing of legislative intent regarding the provision in question.  
Yet the legislative history discloses no such intent, no mention of such an absence of 
boundaries.  No committee report or bill analysis supports such intent.  And no applicant 
to the Energy Commission, in more than 35 years, has ever sought to apply for an NOI 
to “opt-in” for projects that are not “facilities” (i.e., either a “thermal power plant” or a 
transmission line).   

If the legislature intended the Energy Commission to analyze non-thermal powerplants 
through some type of voluntary mechanism, the legislature could have written such 
authority in the original Act or in a subsequent amendment.  To the contrary, the 
legislature seemed to communicate a clear position regarding the limits of Energy 
Commission jurisdiction in the 1988 amendments to the Act.  (See attached Exhibit H.)2  
 

STAFF’S RESPONSE TO SPECIFIC ENERGY COMMISSION QUESTIONS 

1. What is the legislative purpose of Section 25502.3?  
2.  What is the legislative purpose of Section 25501.7? 

 
Sections 25502.3 and 25501.7 have the same basic legislative purpose.  The 
Legislature intended both sections to provide alternative ways for applicants to waive 
the exclusion from Chapter 6 that section 25501 grants to certain sites and facilities that 
would otherwise be subject to the Energy Commission’s jurisdiction.   Currently the 
grandfathering provision and therefore the waiver provisions have limited or no 
applicability and are historic artifacts or surplusage. (Please see our responses to 
questions 5 and 6 below that address the legislative history of these sections.)  

 
3. What does the term "facility" in section 25502.3 refer to? Are there any 

electrical generating facilities of any size or technology that would not be 
included in this definition? 

 
The term “facility” as used in section 25502.3 is defined in section 25110 to mean “any 
electric transmission line or thermal powerplant, or both …, regulated according to the 

                                                           
2 Section 25120 states that “thermal powerplant” does not include any wind, hydroelectric, or solar 
photovoltaic electrical generating facility. 
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provisions of this division.”  (Pub. Resources Code § 25110.)  “Electric transmission 
line” is defined by section 25107.  “Thermal powerplant” is defined at section 25120 to 
mean “any stationary … electrical generating facility using any source of thermal 
energy, with a generating capacity of 50 MW or more ….  ‘Thermal powerplant’ does not 
include any wind, hydroelectric, or solar photovoltaic electrical generating facility.”  (Pub. 
Resources Code § 25120.)   

These terms have an important role in determining the Energy Commission’s siting 
jurisdiction over power plants, among other structures.  Section 25500 grants the 
Energy Commission: 
 

exclusive power to certify all sites and related facilities in the state, whether a 
new site and related facility or a change or addition to an existing facility. … After 
the effective date of this division, no construction of any facility or modification of 
any existing facility shall be commenced without first obtaining certification for 
any such site and related facility by the commission, as prescribed in this 
division. 

 
(Pub. Resources Code § 25500.)  Thus, section 25500, together with the definitions in 
sections 25107, 25110, and 25120, serve to establish the Energy Commission’s siting 
jurisdiction over a “facility,” that is, an “electric transmission line” as defined in section 
25107 and a “thermal powerplant” with a generating capacity of 50 MW or more.  The 
term “facility” in section 25502.3, in the absence of wording to the contrary, has the 
same meaning as the term “facility” in section 25500 and the relevant definitions.    

Section 25100 states, “Unless the context otherwise requires, the definitions in this 
chapter govern the construction of this division.”  In the context of “jurisdiction,” the 
definitions should apply.  There is nothing in the wording of section 25502.3 that 
requires a different meaning of a statutorily defined term.   

Any electrical generating facility that is not thermal such as wind, hydro, PV or thermal 
powerplants under 50 MW would not be included in the definition.   
 

 
4. What facilities referred to in section 25502.3 would not be eligible for an 

exemption under section 25501.7? 
 
All facilities referred to in section 25502.3 would be eligible for an exemption under 
section 25501.7.  Section 25502.3 provides in pertinent part:  “Except as provided in 
section 25507.1, any person proposing to construct a facility excluded from the 
provisions of this chapter may waive such exclusion by submitting to the Energy 
Commission a notice of intention ….”  (Pub. Resources Code § 25502.3.)  Section 
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25501.7 provides a waiver to “a facility or a site to which Section 25501 applies ….”  
Section 25501 grandfathers certain sites or facilities if they have a certificate of public 
convenience and necessity (CPCN) from the Public Utilities Commission or they 
received municipal utility approval before January 7, 1975.  (Pub. Resources Code § 
25501.)  Because facilities are excluded from the chapter only by section 25501 and 
because the term “facility” is defined by statute and used without distinction under both 
waiver provisions, an excluded facility could take advantage of either waiver provision.   
 
 

5. If you conclude that sections 25501.7 and 25502.3 are both intended to 
apply only to the facilities identified in section 25501, why were two 
statutes adopted instead of a single statute? 

 
Available legislative history does not conclusively explain the reason there are two 
separate sections that provide alternative “opt-in” provisions that waive the exclusion 
under section 25501.  It is helpful, however, to understand the historic context of the 
provisions and the original statutory scheme in which they first appeared in the Warren-
Alquist Act. 

When it enacted the Warren Alquist Act in 1974, the Legislature was significantly 
concerned about the grandfathering of projects that were “in the pipeline” for approval or 
construction.  This concern was particularly strong because the new siting process set 
forth in the Act required a two-stage process (the NOI and AFC), each 18 months in 
duration, making it likely that no project would be licensed by the Energy Commission 
for more than three years from enactment of the legislation.  Electricity growth during 
this time was perceived to be very strong, and “pipeline” projects were essential to meet 
demand and keep the lights on.  Accordingly, the Act contained section 25501, which 
grandfathered “any site or related facility” meeting certain criteria, and related provisions 
that elaborated on the group of excluded projects.  Given the Act’s use of the terms 
“site” and “facility” in Section 25501 and related provisions and the Act’s definitions of 
these terms, excluded or grandfathered projects were certain thermal powerplant 
projects 50 MW or greater that would otherwise be subject to Energy Commission’s 
jurisdiction. (See sections 25501, 25501.3, and 25501.5, AB 1575 enacted in 1974 pp. 
26-30 attached as Exhibit A, See also Exhibits B and G, comments by the Act’s 
authors.)  Original sections 25501, 25501.3, and 25501.5 all provided the criteria for 
power plants to be exempt from the Act’s requirements in Chapter 6.  In fact, former 
section 25501.5 provided a lengthy list of projects specifically excluded from the 
provisions of Chapter 6. 

Both sections 25501.7 and 25502.3 provided waivers to facilities that met the criteria of 
section 25501.  Originally, either they had to have received a certificate of public 
convenience and necessity (CPCN) from the Public Utilities Commission as of the 
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effective date of the division or they had to show construction was planned to begin 
within three years from the effective date of the division.  (Exhibit A pp. 30-31)  The 
criterion based originally on construction plans is now replaced by a criterion requiring 
approval by a municipal utility before January 7, 1975.  (Pub. Resources Code § 
25501.)  Section 25501.7 provides a general waiver, and was most appropriate for 
projects with an approved site (such as a project with a CPCN from the Public Utilities 
Commission Act) or a site that was excused by former section 25502.5 from having to 
file at least three alternative sites in an NOI.  Section 25502.3, (allowing a waiver by 
filing an NOI) was most appropriate for projects without decided or approved sites.  

It is not clear from the legislative history why, during the evolution of the bill that became 
the Act, two provisions for “excluded” projects were needed to provide an “opt-in” to 
Energy Commission jurisdiction.  However, many (but not all) of the projects that were 
“excluded” from Chapter 6 provisions already had determined “sites,”—locations that 
had been chosen, often with prepared studies or even a certificate of public and 
convenience and necessity (CPCN) issued by the California Public Utilities 
Commission.  Such projects would presumably not want to or need to go through the 
site selection process entailed by the standard notice of intent (NOI) provisions; they 
could therefore choose to seek a Energy Commission license for their facility by filing a 
notice of waiver under section 25501.7 and skipping the standard NOI process requiring 
at least three alternative sites.  However, not all grandfathered projects had 
predetermined sites or CPCNs.  Such projects would be subject to the normal NOI 
process and could file an NOI using the “opt-in” mechanism under section 25502.3.  As 
explained in the response to question 4, though, any excluded site or facility could “opt 
in” by filing either a notice of waiver under section 25501.7 or an NOI under section 
25502.3.  

In addition to historical context, there are differences in the wording of the two sections 
that may help explain their different approaches to a waiver.  Section 25502.3 offers a 
waiver to “any person proposing to construct a facility” that is excluded from the chapter.  
There is no mention of “site” as there is in section 25501.7.  The significance of this may 
be subtle, but a plausible explanation may relate to an NOI.  A person obtains a waiver 
under section 25502.3 by filing an NOI, which requires at least three alternative sites 
and approval of at least two.  (Pub. Resources Code §§ 25502.3, 25503, and 25516.)  
The requirement for a full blown NOI comports with a proposal for a “facility” that may 
lack a decided site and could benefit from a review of at least three alternative sites.  

Section 25501.7 offers a waiver to “[a]ny person proposing to construct a facility or a 
site” that is excluded from the chapter.  Here, reference is to “site” as well as “facility.”  A 
person obtains a waiver under section 25501.7 by filing a notice of waiver, a simple 
exercise compared with filing an NOI under Section 25502.3.  If a person wanting to 
waive an excluded project already has a “site” with a CPCN, for example, Section 
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25501.7 allows for a simple notice to that effect.  In any event, construction of a “facility” 
that is waived under either section 25501.7 or 25502.3 is subject to “any and all of the 
provisions of this chapter.”  (Pub. Resources Code §§ 25501.7 and 25502.3.)     

While section 25501 played an important role during the transition to Energy 
Commission licensing authority, the waiver provisions were little used.  Today, sections 
25501, 25501.7 and 25502.3 are remnants from the early days of the Act.  It may be 
possible to conceive a scenario in which a project with a CPCN was never built and the 
project’s applicant now desires to proceed through the Energy Commission’s licensing 
process but this is unlikely and we lack evidence of this being a possibility.     

The general rule of statutory construction courts follow is to interpret a statute where 
possible to avoid surplus language. (Arnett v. Dal Cielo (1996) 14 Cal.4th 4, 22, 56 
Cal.Rptr.2d 706, 923 P.2d 1.) “But the avoidance of surplusage, while an important 
principle of statutory construction, is nonetheless subordinate to the overriding purpose 
of effectuating legislative intent.” (Malovec v. Hamrell, (1999) 70 Cal. App. 4th 434, 
443.) Rules such as those directing courts to avoid interpreting legislative enactments 
as surplusage are mere guides and will not be used to defeat legislative intent. (In re 
J.W., (2002) 29 Cal. 4th 200, 209)  The fundamental goal of statutory interpretation is to 
ascertain and carry out the intent of the Legislature. (People v. Townsend (1998) 62 
Cal.App.4th 1390, 1399, 73 Cal.Rptr.2d 438.) The interpretation should be practical, not 
technical, and should result in wise policy rather than mischief or absurdity. (Valley Vista 
Services, Inc. v. City of Monterey Park, (2004) 118 Cal. App. 4th 881, 888.)  

In this case time has diminished the relevance of the grandfathering and waiver 
provisions, but that does not mean the waiver provisions can be redefined outside of 
legislative intent  in an attempt to add relevance and purpose, especially when changing 
the meaning of the provisions sidesteps relevant statutory definitions and changes 
something as fundamental as agency jurisdiction.   
 
// 
 
// 
 
// 
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6. Discuss the significance of the legislative history of relevant provisions 
and amendments to the warren-alquist act, including but not necessarily 
limited to sections 25120, 25501.7, 25502, 25502.3, 25540 , and 25542, and 
whether the language and timing of those provisions and amendments 
supports the applicant's assertion that section 25502.3 permits it to opt-in 
to the energy commission's exclusive certification jurisdiction by filing a 
notice of intention to file an application for certification of a solar 
photovoltaic electrical generating facility.  

 
Three lines of evidence from legislative history indicate that both waiver provisions 
apply only to grandfathered projects, those exempted from Chapter 6 by section 25501 
that would otherwise be subject to the Energy Commission’s permitting jurisdiction.  
These projects included the listed projects under former section 25501.5.  There is no 
legislative history that suggests section 25502.3 is an open-ended waiver for 
nonjurisdictional projects.    
 
First, former section 25501.5 (as originally enacted in 1974, Exhibit A, p.27) includes 
reference to these two alternative waiver provisions, indicating that either could apply at 
an applicant’s option to the long list of “sites and facilities” that were exempted by that 
section. (Exhibit A p. 30)  The reference to sections 25501.7 and 25502.3 in the last 
sentence of section 25501.5 indicates that either waiver provision was applicable to a 
“site,” as defined in section 25119, or “facility,” as:  
 

“The inclusion of any site and related facility in this section means that the 
provisions of this chapter do not apply to any such site or facility, to the 
extent that Section 25501.7 or 25502.3 is made applicable,  and that such 
site and related facility is subject to any and all other provisions of law.” 
(Section 25501.5, Exhibit A p.30.) 

 
 
Second, these “two alternative methods” of voluntarily submitting to the Energy 
Commission’s siting jurisdiction were recognized and discussed by the Attorney General 
in a formal opinion on the grandfathering provision in 1975  (58 Ops. Atty. Gen. 729, 
736. See Exhibit C pp. 736-737.).   
 

[T]he next issue is to determine the circumstance under which PG&E could waive 
the exemption, absent any legislative action to revoke it.  First of all, the Energy 
Act itself provides two alternative methods for waiving the exemption.  One can 
either submit a notice of waiver to the Energy Commission…section 25501.7, or 
one can submit to the Energy Commission a notice of intent to file an application 
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for certification… section 25502.3.  In either case the exemption is waived …. 
(Exhibit C Opinion excerpts p.736: emphasis added.) 

 
Finally, the May 13, 1974 letter from the Office of Legislative Counsel supports the 
contention that both waiver provisions apply to the grandfathered thermal power plants.  
(Exhibit D.)  The Legislative Counsel notes that:  
 

In addition to the exclusions pursuant to 25501, 25501.3 and 25501.5, the 
commission is authorized to exempt thermal power plants with a generating 
capacity of up to 100 megawatts if it makes certain findings (Sec. 
25541)…[H]owever, we observe that any person proposing to construct a facility 
which is excluded or exempted may waive, as prescribed, the exclusion or 
exemption of such site and related facility from the power facility and site 
certification provisions; and, if so any and all of such provisions would apply to 
the construction of such facility (Secs. 25501.7, 25502.3). (Exhibit D p6.) 

 
The statement identifies the original grandfathering provisions, sections 25501, 
25501.3, and 25501.5.  The statement then identifies the two waiver provisions, 
sections 25501.7 and 25502.3, which apply to the grandfathering provisions.  

A closer look at the evolution of the grandfathering and waiver provisions may shed 
some light on how these sections relate and why there were separated.  From February 
19, 1974 to April 4, 1974 the Act was amended three times.  In the March 28, 1974 
version two grandfather provisions were included: (See Exhibit E.)  

Section 25501 in the March 28, 1974 version contained language regarding facilities 
that were grandfathered in because they a) had a CPCN or b) had filed an application 
for a CPCN and were planning to commence construction within three years.   

Section 25501.3 in the March 28, 1974 version grandfathered in projects that did not 
require a CPCN but which planned to commence construction within three years.  

Section 25501.5 in the March 28, 1974 version did not contain a list of projects deemed 
by the legislature to meet the three-year exemption as it eventually would.  (section 
25501.5 March 28, 1974 version p.28. Attached as Exhibit E.)  Rather, the bill set up a 
dual process in which both the Public Utilities Commission and the Energy Commission 
would play a role in licensing a grandfathered project that required a CPCN but did not 
yet have one.   

Immediately following this dual review provision came section 25502. (March 28, 1974 
version, attached as Exhibit E.)  Section 25502 required applicants seeking to waive an 
exclusion for a proposed thermal powerplant to submit to the Energy Commission a 
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notice of intention to file an application for the certification of such facility.  The last 
sentence of 25502 in the March 28, 1974 amendment was the precursor to section 
25502.3.  (Exhibit E p. 29.) 
 

Any person proposing to construct a facility excluded from the provisions of this 
division may waive such exclusion by submitting to the Commission a notice of 
intention to file an application for certification and any and all of the provisions of 
this chapter shall apply to the construction of such facility. 

 
 
While there is no direct legislative discussion on the addition of this first waiver 
provision, it appears that the legislature wanted to provide a mechanism for any of the 
grandfathered thermal projects to come before the Energy Commission and take 
advantage of the Energy Commission’s one-stop, or exclusive, permitting process.  The 
waiver language as part of the first NOI provision, section 25502, indicated an applicant 
seeking a waiver would be subject to the NOI process.    

In the April 4, 1974 version of the Act, the list of exempted projects in section 25501.5 
was added and the dual review by the PUC and the Energy Commission was 
eliminated. (Exhibit F pp. 26-32.)  The first waiver provision included in section 25502 
was moved into its own subsection, 25502.3, and the second waiver provision, 25501.7, 
appeared with the addition of section 25502.5, which exempted three grandfathered 
sites from the NOI requirement of filing three alternative sites.  It appears that the 
legislature recognized that some projects with dedicated sites and CPCNs or with sites 
exempted from the standard NOI requirements could benefit from a simple waiver 
mechanism and, thus, included section 25501.7.  Added to alternative waiver section 
25502.3 is the phrase, “except as provided in section 25501.7…”  This clause indicates 
that, except for the alternative notice of waiver, an applicant may also waive the 
exemption from Chapter 6 by submitting an NOI.  Though the alternative waiver 
mechanisms appear to be related to certain criteria (having a CPCN, for example,) or an 
exemption from standard NOI requirements (per section 25502.5), applicants could 
nevertheless choose either mechanism to waive their exclusions granted by section 
25501.  

Section 25501 still exists to exempt from the Energy Commission’s siting jurisdiction 
any site or facility that meets the criteria in section 25501.  The section coexists with 
both waiver provisions regardless of the likelihood that either will be utilized.  Sections 
25501, 25507.1, and 25502.3 are all reasonably attributable to outdated historical 
provisions.   
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Section 25542 states: 
 

In the case of any site and related facility or facilities for which the 
provisions of this division do not apply, the exclusive power given to the 
commission pursuant to Section 25500 to certify sites and related facilities 
shall not be in effect. 
 

 
This section acknowledges that thermal projects excluded from the division would not 
fall under the Energy Commission’s jurisdiction.  The May 13, 1974 letter from the Office 
of Legislative Counsel notes that the “facilities listed in 25501.5 would be excluded from 
the power facility and site certification provisions of AB 1575 and the authority of local 
government…would not be superseded.” Section 25542 is cited as support for this 
statement.  (Exhibit D p.6.)  Section 25542 establishes that the Energy Commission 
would not have siting authority over the grandfathered projects as well as those projects 
the Energy Commission itself could exempt such as small power plants under section 
25541 and geothermal under section 25540.5. 

The legislature has demonstrated clarity when exempting projects from either Energy 
Commission jurisdiction or specific provisions of the Act.  The exemption from the need 
to file an NOI is a good example.  Sections 25540.6 (regarding a variety of projects) and 
25540 (regarding geothermal projects) have exempted many types of thermal 
powerplants from the NOI requirement.  If the Legislature intended the Energy 
Commission to have jurisdiction over non-thermal projects at the discretion of project 
proponents, one would expect an equally clear enunciation of that intent.  None exists.  

There is nothing in the legislative history to evidence projects outside the jurisdiction of 
the Energy Commission and the scope of the Act could be subject to Energy 
Commission jurisdiction because an applicant wants to “opt in.”  To the contrary, 
considerable discussion exists evidencing the Energy Commission’s lack of jurisdiction 
over non-thermal projects like PV.  (SB 928 Senate Committee on Energy and Public 
Utilities, Department of Finance SB 928 bill analysis, SB 928 Consent Calendar Senate 
Third Reading, Rosenthal Floor Statement on SB 928, Aug 1, 1988 letter from Charles 
Imbrecht to Assemblyman Vasconcellos.  Attached as Exhibit H.)  

The legislative history surrounding SB 928 seems to be dispositive as to the issue of 
voluntary jurisdiction over non-thermal technology.  During the 1988 amendments under 
SB 928, the definition of “thermal powerplant”, section 25120, was modified to include a 
sentence that PV, wind and hydro powered facilities are not thermal powerplants.  
During the amendment process there was robust discussion in the legislative record 
noting that the language changes clarify existing law. (SB 928 Senate Committee on 
Energy and Public Utilities, Department of Finance SB 928 bill analysis, SB 928 
Consent Calendar Senate Third Reading, Rosenthal Floor Statement on SB 928,  
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Aug 1, 1988 letter from Charles Imbrecht to Assemblyman Vasconcellos.  Attached as 
Exhibit H.)  The declaratory statement and the intent to assure wind and PV developers 
that they would not be subject to Energy Commission jurisdiction indicates the absence 
of any expanded jurisdiction, even at a proponent’s request.  The legislative history is 
completely silent on this because such an option was never intended by the Legislature.   

 

     CONCLUSION 

The interpretation of section 25502.3 urged on the Energy Commission finds no support 
in the legislative history.  It would convert legislative provisions from the original statute, 
pertinent to grandfathering of 1974 pipeline projects, into new licensing authority for the 
Energy Commission that was never intended by the Legislature.  This new authority 
would be one defined not by the Energy Commission, but by the various project 
proponents who might elect the Energy Commission’s forum for projects that would 
otherwise be permitted by local governments.  Staff recommends that the Energy 
Commission reject the proposed interpretation of section 25502.3.  

 

Dated:  September 16, 2011   Respectfully submitted, 

 

 

        /S/     
JARED J. BABULA 
Senior Staff Counsel  


























































































































